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Paying for Politics as a Japanese Judge
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Ni net een sixty-eight. Best of tines, worst of tinmes --
probably it all depended on what one wanted to do, nuch as it had
for Therese Defarge and Sydney Carton two centuries before. At
| east for those with appropriately libertine preferences, they

could be anusing tinmes. Hair and I Am Curious (Yellow) did nake

standing in line for on-stage nudity and pornography respectabl e.

LSD and anonynous sex did still promse risk-free entertainnment.
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But they were grimtinmes too. Already in 1967 the the Red
Guards had sacked the British conpound in Peking. Cone 1968, the
Vi et cong | aunched the Tet offensive, American troups nmassacred the
town of My Lai, and the Soviets trashed Czechosl ovakia. Janes
Earl Ray shot Martin Luther King, and 55,000 troops quieted the
riots that followed. Students sacked Col unbia and shut down
Paris. They took over the Chicago streets. And when young
instructors at San Francisco State told their students to bring
guns to class, the university president just quit and went hone.

Life in Japan noved in parallel to all this. Over the course
of 1968, New Left radicals staged protest after protest. They
t ook over the prestigious University of Tokyo. They fought off
the police with bricks and nol otov cocktails. They assenbled an
800, 000-strong nmob to march through town on Cctober 21. And in
true Jacobin style they saved the worst for their best friends:
in just one year, their internecine braws left 1,100 injured and
two dead.

It was in this frenzied world of |ate-1960s Japan that the
i ssue of judicial independence cane to the fore. As cases |oosely
tied to the polarized political disputes left the courts, radicals
began to tell tales of leftist judges sentenced to derailed
careers in the judicial outback. Again and again, they told of
j udges who flouted the ruling Liberal Denocratic Party (LDP) to

pr of essi onal disgrace. According to Article 76 of the
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Constitution, all judges were to be "independent in the exercise
of their conscience and ...bound only by this Constitution and the
laws.” Notw thstanding this nom nal independence, argued the
radi cal s, judges who ignored LDP preferences paid with their

car eers.

Since then, tales of left-1eaning judges punished for their
politics have continued to reappear -- and continued to fizzle.
They fizzled for a sinple reason that goes to the heart of social
scientific research: the need to hold constant a variety of
factors before one can neasure the inpact of any one vari able.
Restated, they fizzl ed because the radicals never showed that sone
non-political factor -- tenperanent, for instance, or talent --
was not the true cause of the leftist career failure. Every tine
they paraded a favored judge with a spoiled career, the center
could sinply blanme bad judgnent, low I Q or random bad | uck.

In a series of recent studies we have undertaken the
systematic, multi-variate study the radical left never did.! We

first identify a | arge popul ati on of Japanese judges (several

1'J. Mark Ramseyer & Eric B. Rasnusen, Judicial |ndependence in a Gvil
Law Regi ne: The Evidence from Japan, 13 J. Law, Econ. & Org. 259 (1997); J.
Mark Ranseyer & Eric B. Rasnmusen, Wiy the Japanese Taxpayer Al ways Loses, 72 S.
Cal. L. Rev. 571 (1999); J. Mark Ranseyer & Eric B. Rasmusen, Wy Are Japanese
Judges so Conservative in Politically Charged Cases? (Wrking Paper, John M
Ain Center for Law, Economi cs, and Business, Harvard Law School,
1999, htt p: // Php. i ndi ana. edu/ ~er asnuse/ @\rti cl es/ Unpubl i shed/ j appub. pdf). J.
Mark Ranseyer & Eric B. Rasnmusen, Wiy |Is the Japanese Conviction Rate so Hi gh?
(Working Paper, John M Ain Center for Law, Econom cs, and Busi ness, Harvard
Law School ,

1998, htt p: // Php. i ndi ana. edu/ ~erasnuse/ @\rti cl es/ Unpubl i shed/ j apcon. pdf).
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hundred), and locate proxies for a judge’'s ability and work
habits. W then hold constant those proxies using regression
techni ques and ask whether judges who in a variety of ways

i ndul ged heterodox politics suffered in their careers. The
results are striking. The left was wong about many things, but
they were right about judges. Notw thstanding the nom nal

i ndependence of the Japanese courts, judges who flouted the LDP

systematically took a hit in their careers.

Judi cial careers. -- To understand how judicial careers m ght

suffer in Japan, consider the institutional structure of the
courts. In Japan, a woul d-be judge began his | egal education
while still an undergraduate. During his |ast year, he took the
entrance examto the one national |aw school, the Legal Research &
Training Institute (LRTI). If lucky, he passed it on his first
try -— but fewdid. Gven a pass rate that usually ranged between
1 and 4 percent, he nore likely flunked. He then retook the exam
every year until he passed or eventually despaired of passing.

Most LRTI graduates becane | awers. A few becane
prosecutors, however, and annually sone 70 to 130 becane judges.
Formal |y, they becane judges upon appoi ntnent by the Cabinet.
CGenerally, the Cabinet deferred to the Suprene Court Secretariat,
the adm nistrative office of the courts, and the Secretariat took

nost of those who applied. As judges, these nen then served a
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series of 10-year terns subject to routine reappointnent. Mbst
retired in their late 50's or early 60's, and the rest retired at
t he mandatory age of 65.

When a new judge joined the bench, the Secretariat named him
to a specific court. Traditionally, it identified the stars in
each class and started themat the Tokyo District Court. They
then stayed on a fast track for nost of their career. It also
identified the dogs (al beit dogs who scored in the top 4 percent
of the students taking the LRTI exam, and started themwth a
nore tedious assignnent in the provinces. Itself, the Secretari at
staffed with the best and the brightest.

The Secretariat regularly noved judges all around the
country, and up and down the judicial hierarchy, usually at 3-year
intervals. Sone cities were nore attractive than others, sone
j obs were nore prestigious than others, and a posting to the
Secretariat was perhaps the nost prestigious of themall. As a
result, by controlling periodic assignnents, the Secretariat could
reward and punish judges. It could also discrimnate in pay:
al though it could not constitutionally reduce a judge' s pay, it
did not need to nove judges up the pay scale at the sane pace.

The main use of these incentives was not political. Most of
what judges anywhere do has nothing to do with politics. Rather,
the Secretariat used career incentives to induce judges to work

and to allocate talent to its nost appropriate use. By rewarding
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j udges for good performance, the system gave them an incentive to
work hard and carefully. The question here is whether
notw thstanding this desirable effect, the Secretarit al so used

the incentives for political ends.

The Supreme Court. -- The fifteen justices on the Suprene

Court stand apart fromthis system The Cabi net appoints Suprene
Court justices to serve until mandatory retirenment at age 70.

They are subject neither to 10-year terns nor periodic

reassi gnment by the Secretariat. Although voters can renove them
in any national election, this has never been a serious
possibility.

Japanese prinme mnisters generally appoint to the Suprene
Court men in their early 60's. For nost of the post-war years,
the LDP faced very high odds of staying in power. As a result, no
prime mnister needed to try to extend his influence past the next
el ection by appointing young justices. |Instead, his incentive was
to appoint older nen to avoid the Harry Bl acknmun problem-- the
risk that a politically reliable appointee would over the course
of long tenure drift so far politically that he would end by
sl eeping with the eneny.

The Chief Justice serves as admi nistrative head of the | ower
courts. In this capacity he supervises the Secretariat. As such,

he is not, like an elected mnister, the titular head of a
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bur eaucracy he does not understand. Usually he headed the
Secretariat itself before joining the high court. Usually, in

short, he knows exactly what buttons to push to nmake it respond.

The Japanese mlitary. — To explore the potential political

inplications of this framework, turn first to the nost fanous
Japanese judicial dispute of all: the constitutionality of the
mlitary. Back in 1947, Douglas MacArthur inposed on Japan a
constitution that in Article 9 explicitly banned all mlitary
forces.? By 1955, conservative politicians had formed the Liberal
Denocratic Party and solidified their control over the Diet.
Eager to reassert national independence, they tried to elimnate
Article 9. The Socialists and Communi sts, however, blocked this
and decl ared the mai ntenance of Article 9 the cause of the day.
The LDP did not wait for a constitutional amendnment to rearm
I nstead, it announced that Article 9 banned only offensive forces.
Def ensi ve weapons were constitutional, and Japan could validly
have a “Sel f-Defense Force.” Qher than |acking nuclear weapons,
| CBMs, and aircraft carriers, the Self-Defense Force | ooked much
i ke any other ultra-sophisticated nodern mlitary machi ne. But
whet her it would survive now turned on what judges thought of the

LDP' s ok-as-long-as-it's-defensive theory.

2 “IL]and, see, and air forces, as well as other war potential, wll never
be mai ntained.”
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In the 1960s, nearly 200 citizens of the northern island of
Hokkai do sued to injoin a planned mssile base. Case assignhnment
i n Japanese district courts varies by court, but in order to
prevent corruption nost use sone variant of random assignment. By
t he exi gencies of that assignnent process, the SDF case went to
Judge Shi geo Fukushi na.

Fukushi ma was a nenber of the Young Jurists League (the YJL).
By its owmn constitution, the YJL was dedicated to preserving the
Constitution of Japan. As the discussion above shoul d nmake cl ear,
this strict constructionismdid nake the YJL the Japanese anal og
to the Daughters of the American Revolution. Rather, it was by
many accounts a Conmuni st Party affiliate fighting the LDP s
attenpts to anend the constitution and delete Article 9.

Fukushi ma coul d have picked any nunber of adm nistrative-|aw
doctrines to duck the issue, but he chose to confront it head on
i nstead, and enjoined the base. The case went up to the Hi gh
Court, which pronptly reversed. On remand, Fukushima forthrightly
decl ared the Self Defence Force unconstitutional.

The case made news in several ways, but for our purposes what
matters i s what happened to Fukushima. After a stint in Tokyo, he
went to a couple of small provincial cities in the northeast. And
there he stayed. By 1989, he was 59 and had served in provincial

famly courts for 12 years running. After witing an op-ed for a
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nati onal newspaper conpl ai ning about how the Secretariat had

sandbagged his career, he quit.

Di sentangling politics fromother factors. Fukushima clearly

had a bad career. The question is whether it was so bad that one
cannot explain it either by bad luck or legal nediocrity. To
answer the question, we need both a systematic data base on a w de
variety of judges, and a nulti-variate test. Mre specifically,
we need a test that neasures the effect on his career of his

Article 9 opinion, holding all else constant: whether he did

worse for his politics -- holding constant his seniority, 1Q work
habits, and anything else that m ght affect career perfornance.

Al t hough we do not teach students how to do these statistical
tests in |law school, they are a staple of sex- and race-
discrimnation litigation. For exanple, suppose one wanted to
know whether a law firmdi scrim nated agai nst fenmal e associ ates by
pay. One would not want to know whet her wonen earned the sane pay
as the men. After all, if the firmonly started hiring wonen
recently, they would be | ess experienced than the nmen, and their
| ow pay could sinply reflect that inexperience. Alternatively,
even if they earned the sane, if the firms partners hired run-of-
the-m |l men but only (given their bias) super-star wonen, then
the very fact that the wonen earned what the nen made woul d be

evi dence of bi as.
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The classic way to test for bias in this context is to use an
“OLS regression” to estimate associate pay as a function of
several factors such as sex (1 if nmale, O if female), 1Q hours
billed, and seniority. Using data on all available factors and
associ ates, one would estimate -- nodern conputer technol ogy nmakes
it astonishingly easy -- the coefficients to an equation: PAY = a
+ by SEX + b, 1Q + b3 HOURS + by SENIORITY + e, where e represents
randomerror. |If, as seens likely, pay rises with IQ hours
billed, and seniority, the coefficients by, bs, and bs would all be
positive. If the firmpaid nen higher wages than wonen, hol di ng
constant 1Q hours, and seniority, the coefficient b; would be
positive too. If it paid nen and wonen the sane, b; would equal
0.

Now turn to Japanese judges and their political activity.
Bef or e aski ng whet her Fukushima suffered for his opinion, however,
consi der how one m ght test whether YJL nenbers suffered nore
generally. And as an index of career success, ask whether they
earned salaries as high as their non-League col | eagues. W do not
have the pay data on individual judges (nor, having witten
several articles like this, is the Secretariat |ikely ever to give
us that data). W do, however, know how many years it takes for a
judge to obtain the status of “sokatsu,” an adm nistrative rank

that generally cones at a certain senior step on the pay scale.
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The length of tinme it takes a judge to obtain “sokatsu” status
thus correlates wth how fast he has clinbed the pay scale.
Accordingly, for our dependent variable (the equivalent to
PAY in the exanpl e above), we use the tinme it takes a judge to
reach “sokatsu” status. To test for political discrimnation, we
introduce a variable, YJL, that takes the value 1 if a judge was a
menber and O otherwise. W then add several straightforward
control variables: SEX, FLUNK (the nunber of tinmes a judge failed
the entrance examto the LRTI -- a proxy for 1Q and hard work),
ELITEU (1 if a judge attended either of the two nost prestigious
uni versities -- again, a proxy for 1Q and hard work), FIRST-TDC
(whet her the Secretariat thought the judge a star and assigned him
initially to the Tokyo District Court -- again a proxy for
ability), and FIRST-BO = 1 (whether the Secretariat thought the
judge a | oser and assigned himinitially to a branch office).® W
attach a star, *, to any coefficient that is statistically
significantly different fromO at the 90 percent |evel or higher
(that is, to any coefficient that is reliably different from
zero). Based on data on the 500-o0dd judges hired from 1959 to

1968, * we obtain the followi ng coefficients:

3 W also included dunmies for the year of hiring to capture year fixed
effects. W onit the coefficients here.

“ W performa variety of adjustnents to the data to avoid potential
sanpl e bias. These are detailed in Wiy Are Japanese Judges so Conservati ve,
supra note 1. The adjusted R’ for the regression is 0.11.
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YJL 1. 00*
SEX -3.42*
FLUNK -0. 083
ELI TEU 0.25
FI RST- TDC -1.06
FI RST- BO 1. 45*

Recall that we estimated a judge's tinme to sokatsu as a
I i near conbination of these variables. That the coefficient on
sex (1 = male, 0 = fermale) is negative and statistically
significant signals classic sex discrimnation: holding constant
other indices of judicial ability, a nmale judge reaches sokatsu
status (and hence a given step on the pay scale) nore quickly than
a woman. Indeed, the value of -3.42 neans that a man reaches that
point on the pay scale nearly 3-1/2 years before a simlarly
qual i fi ed woman.

Li kewi se, a judge who begins his career at a branch office
wi Il reach that point about 1-1/2 years later than his peers.
About those coefficients that are not statistically significant,
we can say nothing. About YJL nenbership, however, the
statistically significant coefficient of 1.00 indicates that a
League nenber clinbed the pay scale a year nore slowy than

ot herwi se, hol ding constant other indices of judicial ability.

The mlitary, again. -- Return now to Judge Fukushima. To

test for discrimnation against himand others who held the

mlitary unconstitutional, one would need first to collect al
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cases involving Article 9. Then, one would construct an index of
the quality of judicial postings, and collect a variety of proxies
for judicial ability. Finally, holding constant those proxies,
one would run a regression simlar to the one above on judici al
pay, and ask whet her judges who held Article 9 unconstitutional
recei ved worse career postings than their peers.

In a recent paper, we do just that.®> Using data on 50 judges
involved in Article 9 disputes, we regress the quality of jobs a
judge gets during the decade after deciding an Article 9 case on
(i) how he decided that case and (ii) a variety of contro
variables. W find that systematically the judges who hold the

mlitary unconstitutional receive worse postings thereafter.

Q her disputes. -- W can apply this nethod to a wide variety

of possible political interventions.® For exanple:

a. Canpaign |law. ' Japanese el ectoral |aw bans door-to-door

canvassing. Like nost canpaign restrictions, the ban hel ps

i ncunbents and hurts challengers. As the LDP has al ways had the

> Wy Are Japanese Judges so Conservative, supra note 1 W use a
dependent variable that represents the fraction of tinme during the decade after
an opinion that a judge spent in various posts. Because the dependent variable
is censored by 0 and 1, we use tobit regressions.

6 Again, we use a dependent variable that represents the fraction of tine
during the decade after an opinion that a judge spent in various posts.
Because the dependent variable is censored by O and 1, we use tobit
regr essi ons.

" Judi ci al | ndependence, supra note 1.
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nost i ncunbents, the ban has hel ped the LDP and hurt the
opposition. The opposition parties have clainmed that the ban
viol ated the constitutional guarantee of free speech. The LDP
has, of course, clainmed otherw se.

When opposition candi dates chall enged the ban in court, sone
judges held it unconstitutional. Hence the test: to conpare the
careers of those who held it constitutional wth the careers of
those who held it unconstitutional. Systematically, we find that
j udges who held it constitutional did better than judges who did
not .

b. Apportionnent.® During its first two decades in power,

the LDP relied heavily on the rural vote. As tine passed, the
rural areas becane increasingly overrepresented in the Diet.
Again, the opposition parties regularly chall enged the
apportionment in court, and the LDP regularly insisted that al
was proper.

Here too we find political bias in judicial incentives.
During the period when the LDP relied heavily on the rural vote,
j udges who struck down the electoral districts systematically had
wor se careers than those who upheld them hol ding constant the
usual controls. During the 1970s and 1980s, LDP | eaders

repositioned the party as an organi zati on of urban consuners.

8 Wy Are Japanese Judges so Conservative, supra note 1.
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Once they did so, judges who threw out the old districting no
| onger suffered.

c. Injunctions.® Japanese adm nistrative law lets citizens

chal l enge adm ni strative dispositions in court. Even majority
parties need to |l et constituents keep high-handed bureaucrats in
line, and courts can cone in handy toward that end. Predictably,
j udges who uphol d such routine challenges do not suffer in their
careers. '

That said, one would not expect LDP | eaders to appreciate
judges who injoin national bureaucrats. After all, LDP | eaders
directly control the national bureaucracy. Although they will not
want to police every routine tax audit and |icense revocation,
they will want to determ ne major issues of policy. |If they want
a bureaucrat to change policy, they can phone himand tell himto
change it. As a result, if a court unilaterally injoins a
bur eaucrat agai nst changi ng national policy, it is probably
thwarting LDP goal s.

To test how LDP | eaders see injunctions against nationa
bureaucrats, we ask how well judges do who issue the injunctions.
W find that systematically those who injoin themdo worse in

their careers than those who deny such chal | enges, hol di ng

° Wiy Are Japanese Judges so Conservative, supra note 1.

10 wWhy the Japanese Taxpayer, supra note 1. They are indeed puni shed,
however, if the opinion is reversed on appeal
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constant the usual controls. Once again, judges face politically
bi ased i ncenti ves.

Hi storical circunstances also allowed us to tell whether
judges were penalized by the Secretariat sinply for being
activist, rather than for being activist against the LDP. During
this period, leftists increasingly took over |ocal governnents.
Judges, however, answered to the national LDP-controlled
governnment. As a result, under our theory of political influence
one woul d not expect judges to suffer for injoining nmunicipal or
prefectural bureaucrats. There, the judge would be nore likely to
be injoining socialist or coomuni st policy. And systematically,

such judges did not suffer.

Convi ctions. ! -- Japanese courts convict roughly 98 percent

of crimnal defendants. To test whether this too mght result

from biased judicial incentives, we conpared judges who acquit

sonetinmes with those who acquit never. Using our usual regression

met hod, we find that judges who acquit have worse careers.
Crucially, however, this turns out to be an exanple of why

one needs to conbine sinpler forns of thinking about data with

the conputer printouts of regression analysis. The judges driving

t he puni shnment results are not judges who sinply decided that the

1 Wy Is the Japanese Conviction Rate, supra note 1.
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police had nailed the wong nman. They are -- once again --
political odd ducks: judges who acquitted comuni st candi dat es of
el ectoral |aw violations on constitutional grounds, for exanple,
or judges who acquitted denonstrators of beating a police officer
on the grounds that the officer (while being beaten) had bungl ed
his arrest procedures. Even here, the dynamc is fundanentally
political, and everyday judicial decisionmaking shows no signs of
political influence, or even of a Secretariat bent on inposing its

j udi ci al phil osophy.

Concl usions: Japan is a wealthy capitalist denobcracy. As

befits such a country, nost elections are fair, nost police are
cl ean, and nost judges are honest. Not only are nbst judges
honest, but nost are exceptionally able, and for nobst deci sions
t hey have occasion to make, the constitutional protection of their
i ndependence seens to be protection in practice as well as in
t heory.

Yet nobst judges are also politically conservative, for
politics can intrude even where the Constitution guarantees
i ndependence. G ven the Japanese denocratic system majority
party | eaders choose the cabinet; the cabinet chooses the Suprene
Court; the Suprenme Court supervises the Secretariat; and the
Secretariat deci des which judge works where for how | ong and at

what pay. Such a systemallows for nerit selection of judges and



Ranseyer & Rasmusen: Page 18

for keen incentives for themto work hard and well, but by this
very fact it also allows the Secretariat |eeway to derail the
careers of wayward | udges. The LDP controlled the cabinet

W thout interruption from 1955 to 1993. Inevitably, personnel
policies in the courts have cone to reflect the policy preferences
of the LDP. Put differently, a college graduate who took his

Mar xi sm seriously was not likely to find a career in the courts

much fun.
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