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INTEREST OF AMICI CURIAE


The Court has in the past found it useful to permit academics to participate as amici. See City of Carmel v. Certain Southwest Clay Twp. Annexation Terr. Landowners, 868 N.E.2d 793 (Ind. 2007); Schultz v. Ford Motor Co., 857 N.E.2d 977 (Ind. 2006).  Amici are scholars who have published in the area of criminal law and procedure.  Amici submit this brief to aid the Court on certain issues in this case which have broad implications for Indiana law.  
Eric B. Rasmusen is the Dan R. and Catherine M. Dalton Professor of Business Economics and Public Policy at Indiana University’s Kelley School of Business. He has also held visiting positions at Oxford, and at Yale and Harvard Law Schools and been a Director of the American Law and Economics Association. He has written two books and over fifty articles on various topics including criminal law and procedure.  

John Smith is the …
SUMMARY OF ARGUMENT

Indiana should recognize the common-law right to reasonably resist unlawful entry by police officers. This is good public policy, and even if it were not it is required by Ind. Code § 1-1-2-1, without any exception based on the the law the police falsely claim to be enforcing. 
ARGUMENT

Mr. Barnes was convicted of the Class A misdemeanors of battery on a law enforcement officer and resisting law enforcement, as well as another charge not relevant here.
 Barnes argues that the trial court’s failure to instruct the jury that there exists a right to reasonably resist unlawful entry by police officers is reversible error.

 
The Indiana Supreme Court said, “Now this Court is faced for the first time with the question of whether Indiana should recognize the common-law right to reasonably resist unlawful entry by police officers. We conclude that public policy disfavors any such right.”

    This is an important question, and we believe that the Court needs fuller briefing on it than has occurred.  We will not treat of the important issue of whether Indiana statutes justify Barnes’s desired jury instruction aside from any common-law right to resistance. Instead, this brief is limited to advising the Court on three other points that we fear may otherwise receive insufficient attention. First, does public policy really disfavor the right to resist unlawful entry?  Second, is the Court’s ability to decide the common-law rule on public-policy grounds eliminated by Indiana’s common-law incorporation statute? Third, if the Court does recognize a  general right to resist unlawful police action, should an exception be made to criminalize resistance when the police excuse for unlawful behavior is that it is intended to prevent domestic violence? 
    We will argue that public policy should encourage rather than discourage citizens to resist unlawful police actions, because the consequences to society of police violation of civil rights are worse than the harm to the police from citizen resistance. Not only is punishing citizens for protecting their rights against violation by the state unjust, but  the alternative remedy of civil suits for money damages is insufficient deterrence for state oppression.  We will argue that the common law has long given citizens the the right to resist illegal state action, and that even if the Court decides that such resistance causes more trouble than harm nowadays,  Indiana statutory law forbids the Court to change public policy in this area. In addition, eliminating a criminal defense is little different from creating a common-law crime, which is barred by statute. Finally,  we will argue that although in domestic violence cases the law will often permit the police to act more flexibly than in other situations, when the police do act illegally they should not be able to excuse their actions merely because the context is that of domestic violence. 
I. Public Policy Favors the Right to Resist Unlawful Police Action Because Other Remedies Are Insufficient.


The Petition to Transfer’s public policy argument is limited to: “Assuming for a

moment that the officer's attempted entry was in fact unlawful, but see below, shoving an officer across the hallway and into a wall cannot constitute `reasonable resistance’ exempting a person from criminal liability. To hold otherwise would be to encourage persons seeking to prevent officers from keeping the peace to physically attack and harm the officers.”  This is insufficient policy reasoning to justify abandonment of a longstanding rule of common law. 
     The Petition’s statement also misstates the issue, which is whether   persons may seek to stop officers from “breaking the peace”, not from “keeping the peace”.    Most importantly, however, any serious public policy analysis needs to consider both sides of the tradeoff.  Should we worry more about encouraging attacks on unlawful police officers---and mistaken attacks on officers acting lawfully--- or about encouraging unlawfulness on the part of police officers? 
     For most of our history, it was taken for granted that resisting illegal arrest and entry by anyone, uniformed or not, was part of our civil rights.  As of 1966, the right to resist unlawful arrest was recognized in forty-five of fifty states. (Max Hochandael & Harry W. Stege, Criminal Law: The Right to Resist an Unlawful Arrest: An Out-Dated Concept?  3 Tulsa L.J. 40 (1966)). The Model Penal Code, however, abandoned the right to resist arrest on the grounds of:  “(1) the development of alternate remedies for an aggrieved arrestee, and (2) the use of force by the arrestee was likely to result in greater injury to the person without preventing the arrest.” (Hemmens & Levin  at 23).  Since then a majority of states have eliminated the right to resist unlawful arrest. That is certainly what police departments favor doing, but are the Code’s arguments sound?
    The alternative remedy is to allow the civil rights violation  to occur and then to sue for money damages via Section 1983 or some other statute.  The   legal community tends to favor lawsuits as a remedy for many harms in society, but usually without consideration of the costs. Someone who wins a civil suit is in fact not made whole; he is made whole minus the one-third or so that he must pay his lawyer. In addition, the losing side has to pay its counsel too, presumably about the same amount.  If, in the our example here, we add the costs of prosecution and defense of the criminal case against the citizens who resisted the violation of his rights, it sums to a pretty total of costs for  lawyer time and courts--- a bad for citizens and courts, if  perhaps a good for the legal community. 
    The fee is greater than one-third, however, for most potential civil suits.  What would be the damages in a case such as Mr. Barnes’s, if we assume his view of the facts to be true?  Perhaps $10,000? The true damage might be a large sum for Mr. Barnes—nobody likes losing that amount, whether in the form of lost civil rights or lost cash--- but would it suffice to attract legal counsel? Recall that Barnes qualified for a public defender for his criminal case.    The civil remedy may work for police unlawfulness that causes death or maiming, but for more common unlawfulness it is no more helpful than intentional tort suits are as a remedy for battery. 
   Suppose more civil suits were brought, though, for the sake of argument.  Would they at least deter police from unlawful action?  This is a difficult question. It turns on facts which are surprisingly difficult to uncover.  How often do individual police officers pay out of their own pockets? How often do police departments pay out of their budgets? How often does liability insurance pick up the bill, and does it use experience rating to raise the premiums after making payouts?  If it does, how often do the premiums come out of the police department’s budget, as opposed to another city department’s?  Miller and Wright tried to discover answers in 2004, and confessed failure.  (Marc L. Miller and Ronald F. Wright,  Secret Police and the Mysterious Case of the Missing Tort Claims, 52 Buff. L. Rev. 757 (2004).) In the absence of  answers to these questions, we should be hesistant to say that civil remedies have improved enough to replace resistance. 
     Criminalizing resistance to unlawful police action actually diminishes the  effectiveness of civil remedies.  Suppose an officer behaves unlawfully, and his victim
follows everyday morality and resists.  If the victim threatens to bring civil suit, the police department can counter-threaten with criminal charges. The victim, foreseeing that at the end of the day he would end up in jail with just $10,000 in damages minus legal fees for both a criminal and a civil case, will drop his suit, and no doubt agree to stop complaining to the press and public.  Or, if the victim does not resist, the same thing might happen. The only difference is that the officer, having committed the unlawful act and realized that he is vulnerable to civil suit, needs to compound his unlawfulness with a false arrest to use as a bargaining chip. See the Orlando broken- teeth story,  infra. 
    The Code’s second argument is that victim resistance if futile and should be criminalized for the sake of victims, who will otherwise be tempted to resist and be hurt without preventing the arrest--- as indeed happened to Barnes.  That it happened to Barnes, however, shows the weakness of this argument.  A deterrent only works to the extent that people know about it.  The functions of punishment are often divided into retribution, deterrence, incapacitation, and rehabilitation. We presumably do not seek retribution against someone who resists unlawful arrest, or think he needs incapacitating or rehabilitating.  Will he be deterred? We may divide people into those who are  less calculating and those who are more calculating. The less calculating are not going to be deterred by criminalizing resistance. The more calculating will, if they know of the law, take it into consideration.  The more calculating, however, are the citizens who even without the law will anticipate the physical danger and possible futility of resistance, and will balance that cost against the possible benefit.  This calculated, rational, resistance is the kind of resistance that is most desirable--- and it is the only kind which would be deterred. 
  One should also remember that there is another class of calculating, well-informed decisionmakers involved--- the police, who are specifically trained in such things.  Whatever the effect may be on the average citizen, police officers will be realize that if resistance to their unlawful actions is criminalized, they can take less care to avoid unlawful behavior and can, if they think the rewards great enough, engage in it deliberately with an extra bargaining chip. 
  Another argument commonly made is that citizens cannot tell what police behavior is illegal and will make mistakes.  To be sure, criminal procedure is an intricate subject.  But citizens are not likely to resist police entry because they note the kind of technical defects discussed in U.S. Supreme Court opinions but confuse which side had five votes with which side had four.  A citizen resists the police at his peril.  One does not lightly fight an enemy who outnumbers you, is big, is armed,  has good connections at City Hall, and has shown willingness to act unlawfully.  Barnes was overcome, tasered, and ended up in the hospital.  He thought defending his rights important enough to risk that danger.  This gives some indication that he cared enough for his rights that he thought waiting and employing alternative remedies such as a civil lawsuit would not provide sufficient compensation. And the three-judge appellate panel thought the evidence sufficient for a jury to be asked to decide whether this particular warrantless, crime-less, forced entry by the police was unlawful. 

Officers of the law are normal people. They sometimes are tempted to behave illegally.  Usually their chief temptation is to cut corners to save effort, but on occasion they are tempted to worse.  Real examples are useful to focus the mind on what can happen. Consider two examples from the news in just May 2011. 
    In Pennsylvania, three plainclothes anti-gun task force officers beat up an 18 year old honor student because they claimed to have thought he was “sneaking around” a house and had a bottle under his jacket was a gun, though no such bottle ever appeared in evidence when he was brought up on charges of aggravated assault and resisting arrest.  The officers claimed they spoke with resident Monica Wooding that night, and that she said she didn't know the student and   he should not have been on her property, but she testified on the defendant’s behalf that she never made that statement to the officers and that she’s known the defendant for several years  and he was friends with her son.  The judge dismissed all charges,  for lack of evidence.   (http://www.post-gazette.com/pg/10063/1040266–100.stm)  The officers were put on paid leave, and earned more (via overtime) than their normal pay (http://www.pittsburghcitypaper.ws/gyrobase/Content?oid=oid%3A83636). The federal Justice Department investigated, but said that “proving `willfulness’ is a heavy burden” and did not press charges. (http://www.justice.gov/opa/pr/2011/May/11-crt-568.html)
    In Florida, a 20-year-old 100-pound woman was charged with battery on a law enforcement officer and resisting arrest.  The police report said that “Wareham, with her right hand, reached across her body and smacked me several times in my right hand and arm,” and that  he “pushed Wareham back in an effort to both create distance from her and I, and to prevent her from attacking [the other man]. Wareham stumbled forward and fell to the pavement,” breaking her teeth. (http://www.clickorlando.com/news/27952314/detail.html, http://articles.orlandosentinel.com/2011-05-21/news/os-orlando-police-brutality-allegatio20110520_1_orlando-police-orlando-officer-arrest, http://www.clickorlando.com/video/27960309/index.html).  She was arrested on felony charges after she spit out her teeth and called 911.  Charges were dismissed after a reporter obtained a city surveillance camera movie that the police department had had for over two months which showed no resistance whatsoever and the policeman using an “arm bar” technique to hurl  her into the street. (video at http://www.clickorlando.com/video/27960309/index.html).  The TV station WFTV  found that in his nine years on the force,  Beccaccio had charged at least seven people with battery on a law enforcement officer. (http://www.wftv.com/news/27968788/detail.html)
   These stories are mere anecdotes, of course, but in making public policy, courts need to keep in mind that unjust battery charges are indeed lodged against people unlawfully brutalized by police, especially in the absence of examples of people being acquitted for unreasonably resisting legal arrest with force.  
       Too, we must not ignore the fact that citizen resistance has been a remedy of the first importance on more than one occasion in the nation’s history. In the South   it has happened that “Sometimes the sheriff wore a badge, sometimes he wore a sheet,” as Miller writes (at 959), and Indiana has its own history of KKK political power. Miller also tells us that     “Police departments on at least three occasions joined with white rioters to disarm, assault, and kill freedmen, Union sympathizers, and black federal troops”  (also at 959).    In one example, 

“New Orleans erupted as a result of pro-Union attempts to reconvene a constitutional convention to allow black suffrage, disenfranchise rebels, and create a new state government. … The mayor threatened to arrest the convention-goers as

disturbers of the peace.  A local ex-Confederate judge issued grand jury charges

prior to the riot, calling the convention organizers criminals,  perjurers,  and

persons who “boldly assert they are to receive the aid of arms of the United States

to assist them in usurping the right to alter the fundamental law of the State of

Louisiana.” 


On July 30, twenty-six convention delegates―less than a quorum―assembled

at the Mechanics’ Institute for opening prayer…. Uniformed New Orleans police

officers arrived and encircled the building, with plainclothes officers and ex-

Confederates forming an outer ring. Uniformed police stormed the building with

the mob in tow, firing at the trapped delegates and their supporters.  Any

distinction between the mob and the police dissolved in the melee.  Desperate

men jumped from second- or third-story windows, only to be shot and hacked to

death by police and rioters below.” Miller at 963. 
  Should we make it illegal to resist rape?  This may seem far-fetched. But see the two May 2011 cases, and Reconstruction cases in Miller. 

'Rape cops' trial lawyer for NYPD Officer Kenneth Moreno calls client a 'simpleton' but no rapist

BY Melissa Grace and Corky Siemaszko 
DAILY NEWS STAFF WRITERS 

Originally Published:Friday, May 13th 2011, 11:52 AM
Updated: Friday, May 13th 2011, 4:56 PM
http://www.nydailynews.com/news/ny_crime/2011/05/13/2011-05-13_rape_cops_trial_lawyer_for_nypd_officer_kenneth_moreno_says_no_dna_no_case.html?r=news
He was acquitted, but the story is still worth mentinoing. 2police—one stood guard, responding to a 911 call on a drunk woman. 

Ex-cop accused of on-duty rape pleads not guilty

By Kristina Davis
Originally published 2:30 p.m., May 13, 2011, updated 6:26 p.m., May 13, 2011

 http://www.signonsandiego.com/news/2011/may/13/ex-cop-accused-duty-rape-pleads-not-guilty/ 

“…a cobbler was robbed of his entire savings by a group of men that included several armed policemen, who broke into his house searching for arms;  policemen and their accomplices raped black women at gunpoint.  The duly elected city recorder

urged his white fellows to arm themselves and “kill every God-damned

nigger.” As an incentive, he promised not to fine anyone who carried a concealed

weapon during the riot.   After the savagery had ended, forty-six blacks and two

whites lay dead; five black women had been raped; and ninety-one homes, four

churches, and twelve schoolhouses burned.   The congressional investigators

castigated the fact that these atrocities were “led on by sworn officers of the law

composing the city government” and that the mob had found itself “under the

protection and guidance of official authority.” ” Miller at 963.

The Supreme Court said,
 “Nowadays, an aggrieved arrestee has means unavailable at common law for redress against unlawful police action. E.g., Warner, supra, at 330 (citing the dangers of arrest at common law—indefinite detention, lack of bail, disease-infested prisons, physical torture—as reasons for recognizing the 4 right to resist); State v. Hobson, 577 N.W.2d 825, 835–36 (Wis. 1998) (citing the following modern developments: (1) bail, (2) prompt arraignment and determination of probable cause, (3) the exclusionary rule, (4) police department internal review and disciplinary procedure, and (5) civil remedies). We also find that allowing resistance unnecessarily escalates the level of violence and therefore the risk of injuries to all parties involved without preventing the arrest— as evident by the facts of this instant case. E.g., Hobson, 577 N.W.2d at 836 (“But in arrest situations that are often ripe for rapid escalation, one‘s `measured’ response may fast become excessive.”). 
 …We find it unwise to allow a homeowner to adjudge the legality of police conduct in the heat of the moment. As we decline to recognize a right to resist unlawful police entry into a home, we decline to recognize a right to batter a police officer as a part of that resistance.”
We may imagine this scenario:

Policeman to Mr. Citizen, “I don't like your criticism of the police. I am going to enter your house, bust up everything, and terrify your wife.” 
Judge who happens to be standing nearby: "You can't do that; it's illegal." 

Policeman: "Duh…. You think I don't know that? So what?"

Judge:  "So you'll get sued later, and lose." 

Policeman:   "OK, sue me.  I’m judgement proof, you know.  And I retire next year anyway. I’ll laugh it off." 

Citizen:  "Hey, be careful, Mr. Policeman. I'll push you away and close my door so you can't get in." 

Prosecutor, who also happens to be standing nearby: "You’d better not push the policeman. I'll prosecute you for battery.  I need his help in other cases, so I warn you that I’ll exercise my discretion and not prosecute him for illegal entry (but don't quote me on that; I'll deny it in front of the voters). But I’ll prosecute you.” 

Judge:  "That's terrible! You can't do that!"  

Policeman and Prosecutor (simultaneously):   "Yes we can-- remember what you wrote in your opinion last week?  You said that the citizen has no right to resist.”
  Barnes said to the officer, “if you lock me up for Disorderly Conduct, you’re going to be sitting right next to me in a jail cell.”  (Tr. P. 18).  Of course, despite the apparent unlawfulness of the police entry, Barnes was the only one who ended up in jail.

II. Ind. Code  § 1-1-2-1 and § 1-1-2-2  Require  that Indiana Courts Follow the  English Common Law of 1607 and Not Create Common-Law Crimes, so the  Right To Resist Illegal Police Action Is Not Changeable at the Court’s Discretion Nor Can a New Crime of Resisting Unlawful Police Action Be Created
IC 1-1-2-1 (Indiana’s “reception statute” says: 
   “The law governing this state is declared to be:…  Fourth. The common law of England, and statutes of the British Parliament made in aid thereof prior to the fourth year of the reign of James the First (except the second section of the sixth chapter of forty-third Elizabeth, the eighth chapter of thirteenth Elizabeth, and the ninth chapter of thirty-seventh Henry the Eighth,) and which are of a general nature, not local to that kingdom, and not inconsistent with the first, second and third specifications of this section.”

The Indiana Supreme Court said that, “The English common-law right to resist unlawful police action existed for over three hundred years…”
 The strategy here must b to look up old self-defense maxims, and note that there was no exception for police. There are not many old criminal cases at all, and that is the problem.

Another strategy:  the pre-1800 cases are all about arrests illetgalo n mere technicality. Thus, it would seem that substantively ilelgl arrests were taken fro granted to be resistable. 

Magna Carta plus “where there’s a right, there’s a remedy”. Here , it would have to be self help--- being allowed to do thigns ordinarily agains the law. 
ubi jus ibi remedium ("where there is a right, there must be a remedy"No—it’s not really relevant. 


In Sir Henry Ferrers’s Case, officer Stone came to arrest Sir Henry Ferrers for  debt.  Ferrers’s servant killed Stone.  The government indicted Ferrers for aiding and abetting the killing. The court held that the warrant for Ferrers’s arrest was defective, because it said “Sir Henry Ferrers, Knight” when it should have said “Sir Henry Ferrers, Baronet”, so the killing was not murder. 
 
The United States Supreme Court recognized  the right to resist illegal arrest in Bad Elk v. United States, 177 U.S. 529, 535 (1900) “If the officer had no right to arrest, the other party might resist the illegal attempt to arrest him, using no more force than was absolutely necessary to repel the assault constituting the attempt to arrest.” 

This was reaffirmed in 1948 in  United States v. Di Re, 332 U.S. 581, 594 (1948) (“One has an undoubted right to resist an unlawful arrest, and courts will uphold the right of resistance in proper cases.”).
     This is the weakest of the three points.  Probably it has always been taken for granted that outrageously illegal police action could be legally resisted by an Englishman. The cases show that even police action only technically illegal could be legally resisted.  But there do not exist pre-1607 cases in which courts strike down prosecution against those who resist illegal action by the King’s agents. 
Max Hochandael & Harry W. Stege, Criminal Law: The Right to Resist an Unlawful Arrest: An Out-Dated Concept?  3 Tulsa L.J. 40 (1966) (noting that as of 1966 the right to resist unlawful arrest was recognized in forty-five of the fifty states)


“ There is some support for special protection against illegal arrest in the home as opposed to outside the home. See Sapen v. State, 869 N.E.2d 1273, 1280 (Ind. Ct. App. 2007) (“We have recognized that a greater privilege exists to resist an unlawful entry into private premises than to resist an unlawful arrest in a public place.” (citing Adkisson v. State, 728 N.E.2d 175, 179 (Ind. Ct. App. 2000))); Casselman v. State, 472 N.E.2d 1310, 1316 (Ind. Ct. App. 1985) (same).” Miller at 967. 
Ind. Code §1-1-2-2, Criminal law statutory, says “Crimes shall be defined and punishment therefor fixed by statutes of this state and not otherwise.”  Eliminating a criminal defense is little different from creating a common-law crime, which is barred by statute.
“Criminal defenses in Indiana, however, need not be statutory.

Although Indiana recognizes a dozen or so statutory defenses, its courts have been willing to consider other defenses.”

Ray F.  Bowman III, English Common Law and Indiana Jurisprudence, 

30 Ind. L. Rev. 409 (1997). 
  

“Neither this court nor our supreme court has had occasion to discuss the parameters or the applicability of the common law necessity defense in a criminal context. However, our supreme court has recognized the existence of the defense. See Walker v. State (1978), 269 Ind. 346, 381 N.E.2d 88 (declining to "wrestle with its obvious complexities" and refusing to apply the defense in a prison escape case). In any event, contrary to the State's argument, to say that the common law defense of necessity is not a recognized defense in the State of Indiana is incorrect. True, it has not been addressed in any substantive way by a court of review in this State. However, while there are no common law crimes in this State, the same is not true for common law defenses. The law in this jurisdiction is well settled that a defendant in a criminal case is entitled to have the jury instructed on any theory or defense which has some foundation in the evidence” Toops v. State, 643 NE 2d 387 -  Ind: Court of Appeals, 5th Dist., 1994)

III. Illegal Police Action Associated with Domestic Violence Should Be Treated Like Any Other Illegal Police Action.
 
    The same police action which would be clearly illegal in an embezzling case might be clearly legal in a domestic violence case.  The police may not enter an accountant’s home without a warrant, but they may enter a man’s home without a warrant if they hear a woman screaming for help inside.  The point of law to be decided in this appeal takes it as given that the police entry in a domestic violence case is illegal, which means you are to decide a rule for cases in which the police do not have any justification for entry.  You must make a rule applicable even to situations in which the policeman arrives at the scene of a domestic dispute, the wife says, “There’s no problem, actually; I called in a false report, because I know you hate my husband,” and the policeman says, “I understand, and indeed  I’ve long known and disliked your husband, so while I’m here, I’ll rough him up a little.”  We do not want to provide a safe harbor for police brutality.  The lawfulness of entry will often be different in domestic violence cases, but not the legitimacy of citizen resistance to illegal entry.
         Barnes itself show the potential for confusion if whether resistance to illegal police behavior depends not on the facts of the situation but on the alleged underlying offense.  Mrs. Barnes tried to telephone her sister, and Mr. Barnes grabbed the telephone and threw it against the wall (Tr. P. 77, 78). She then telephoned the police, telling the dispatcher that Mr. Barnes had not struck her (Tr. P. 77). When the police arrived, Mr. Barnes was leaving (Tr. P. 16). Mrs. Barnes came out to the parking lot and told the officers she had not been struck (Tr. P. 81-82).  When she and Mr. Barnes returned to the apartment, she did not invite the officers in. (Tr. P. 47) Mr. Barnes was not charged with battery against Mrs. Barnes.
    Was this a domestic violence case? The police indeed came because they reasonably feared a crime was being committed. By the time of the allegedly unlawful entry, however,  they had much less reason to believe a crime had been committed. Nobody was even arrested for domestic violence, much less convicted. Indeed, there is no evidence any crime had been committed before the police arrived. The State did charge Barnes with one count of interfering with the reporting of a crime [add details], but the evidence was so weak that the trial judge   directed a verdict of Not Guilty.   The eagerness of the State to press such a feeble charge against Barnes is evidence that they couldn’t find anything worse to charge him with. 
CONCLUSION

     Policemen getting pushed is not too high a price to pay for homes safe from  unjustified entry by the forces of state security.  Amici respectfully request that this Court hold that there exists in Indiana a right at common law to reasonably defend oneself and one’s home against unlawful police action. 
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[T]he house of every one is to him as his castle and fortress, as well for his

defence against injury and violence, as for his repose; and although the life of

man is a thing precious and favoured in law; so that although a man kills another

in his defence, or kills one per infortuna, without any intent, yet it is felony,

and in such case he shall forfeit his goods and chattels, for the great regard

which the law has to a man’s life; but if thieves come to a man’s house to rob

him, or murder, and the owner of his servants kill any of the thieves in defence

of himself and his house, it is not felony, and he shall lose nothing...[a]nd the

reason of all this is, because domus sua cuique est tutissimum refugium.
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Semayne’s Case, 77 Eng. Rep. 194 (K.B. 1603):


Communis error facit jus
�   I.C. 35-42-2-1(a)(1)(B) provides that: "A person who knowingly or intentionally touches another person in a rude, insolent, or angry manner commits battery, . . . a Class A misdemeanor if . . . it is committed against a law enforcement officer . . . while the officer is engaged in the execution of his official duty."
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